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Premises Liability Claims Against the Government

One of the most common premises liability situations occurs when a member of the public is injured by a defect on a pub-

lic sidewalk or roadway. For example, many accidents occur when traffic lights or signs malfunction, are obscured, or are

not present at all. Another example is where a local government entity is perfor ming roadwor k involving an excavation or

obstr uction of the roadway, and someone is injured due to the change in the road’s surface or traffic flow. Finally, a ver y

common situation is where someone is injured when he or she trips and falls due to a defect in a public sidewalk. In these

cases, it would seem clear that the governmental unit responsible for maintaining the road or walkways should be held

legally responsible to the injured party.

Tr aditionally, how ever, gover nmental entities enjoyed what is known as "sovereign immunity," which establishes complete

immunity of the government from being sued and found liable in a lawsuit. State and federal governments have reduced

this broad sovereign immunity over the years, how ever, by passing laws that limit the immunity of government entities in

cer tain situations. These laws var y from state to state, but most are modeled on the Federal Tor t Claims Act, which is a

federal law waiving the sovereign immunity of the federal government under certain circumstances.

The Federal Tor t Claims Act

Congress enacted the Federal Tor t Claims Act (FTCA) in 1946. Pr ior to that time, the federal government could not be

sued for a personal injury, wrongful death, or property damage caused by its employees unless there was a specific act of

Congress explicitly authorizing such an action. Today, the FTCA allows individuals to recover against the federal govern-

ment for personal injury, wrongful death, and property damage caused by the negligence of a federal employee, acting in

the scope of his/her employment.

A person is generally found to be acting within the scope of his/her employment if his/her conduct was authorized by com-

petent authority (for example, a super visor or a standard operating procedure), and was serving, at least in part, a govern-

mental purpose. If an individual is injured by the act or omission of an independent contractor retained by the federal gov-

er nment, the government might be held liable for the contractor’s negligence if the plaintiff can show the government had

the authority to control the detailed physical perfor mance of the contractor, and to exercise substantial supervision of its

day-to-day activities.

The only type of relief allowed under the FTCA is money damages for a specified amount. Federal law gover ns the proce-

dure for pursuing a claim against the federal government under the FTCA, but the substantive law of the state where the

negligent act or omission occurred will determined the government’s liability. Under the FTCA, an individual must make his

/her claim, in writing, within two years after it becomes apparent a cause of action exists. Submitting a written claim is a

prerequisite to bringing a lawsuit against the federal government, and the failure to do so would likely result in the dis-

missal of a suit against the government.

State Government Immunity Laws

An individual wishing to bring a premises liability claim against a state or municipal government entity will be bound by the

state’s gover nment immunity laws. Many state immunity statutes limit liability for premises defects; some do this by estab-

lishing a relatively low standard of care owed to those on government property. For example, some state immunity

statutes require that the government exercise that level of care which a private person would owe a licensee on private

proper ty, rather than the "ordinary care" standard that has been adopted by most states for actions between private par-

ties. In addition, some states create different standards of care depending on they type of defect at issue, and whether the

injured party paid to use the property.

Several state immunity acts limit governmental immunity where a case involves a "special defect," which is a premises

defect that is more dangerous than most because it presents an unusual and unexpected danger. A special defect is typi-

cally a condition that endangers ordinary users of a highway, road, or street, and usually does not have to have been cre-

ated by the government entity to require the government to act to prevent injuries. For example, if a stor m knocks a tree



into a roadway, the government might be held liable for injuries resulting from the tree’s presence if the government knew

or, in the exercise of reasonable care should have known, of the problem.

Finally, as with claims against the federal government, state immunity statutes have written notice requirements and notice

of claim requirements, with which an injured party must comply prior to filing a lawsuit against a government entity. Each

state’s rules var y as to when these notices must be given and what they must contain, so it is important to speak with an

attor ney regarding the law in your state.

Getting Help

Premises liability actions against government entities involve ver y specific liability rules and procedural requirements.

Thus, if you are injured on public property, it is impor tant to speak with an exper ienced personal injury attor ney as soon

as possible to ensure that you comply with the ver y restr ictive notice and claim filing requirements that apply to such

actions.

http://lawyers.findlaw.com/lawyer/practice/Personal%20Injury%20--%20Plaintiff


Find a Consumer Protection 

Attorney Near You

Learn More: Tips to Help Protect Your Identity, Protect 

Yourself from Online Auction Fraud, Stolen Identity: 

What to Do

The FindLaw Guide to Online Fraud and Identity Theft

Follow us on

A Thomson Reuters Business

FINDLAW.COM EMPOWERS 

PEOPLE WITH TRUSTED,  

TIMELY AND INTELLIGENT  

LEGAL INFORMATION

BLOGS – FindLaw Blogs present timely news that has 

real-life implications, deliver important information 

and discuss law-related entertainment. 

FINDLAW ANSWERS – A vibrant, interactive online 

community where everyday people can ask legal 

questions and get real-time answers from legal  

professionals and others with similar experiences.

NEWS & NEWSLETTERS – Updated throughout the 

day and night and covering a wide range of legal 

topics, FindLaw.com’s News page presents current 

legal news, keeping people informed and educated.

FIND A LAWYER – An easy-to-search database 

of more than one million lawyers and law firms. It 

provides detailed information, enabling people to 

contact a qualified lawyer when they are ready.

DO-IT-YOURSELF FORMS & CONTRACTS – FindLaw.

com provides accurate legal documents for common 

legal matters. Choose from a library of easy-to-use, 

low-cost, accurate legal forms for everyday legal issues.

FINDLAW VIDEO – On FindLaw.com, you’ll find an 

online directory of more than 1,500 short videos 

dedicated exclusively to legal topics and attorney and  

law firm profiles.   

Connect With Us
FindLaw.com has an entire social media team 

dedicated to providing our users with as many 

options as possible to join, participate in, and learn 

from the FindLaw community. Some of the  social 

key channels are the following:

 

•	 FindLaw for Consumers on Facebook 

Making the law easy to access with interactive 

legal updates aimed at starting conversations, 

informing followers of their legal rights and 

providing a forum for questions and resources 

 

•	 @FindLawConsumer on Twitter 

Tweeting interesting, entertaining and  

informative legal news everyday 

Copyright © 2013 FindLaw, a Thomson Reuters business. All rights reserved. The information 

contained in this article is for informational purposes only and does not constitute legal advice.  

The use and distribution of this article is subject to the Creative Commons BY-NC-ND license, which 

can be viewed at  http://creativecommons.org/licenses/by-nc-nd/3.0/. You must attribute the article by 

providing the title of the article, FindLaw copyright notice and link to the original work. You may not 

use the article for commercial purposes and you may not alter or transform this article in any way.

HAVE A LEGAL QUESTION?

NEED TO FIND AN AFFORDABLE, 

QUALIFIED ATTORNEY?

Protect yourself, your family or  

your business with a legal plan 

or form from LegalStreet

http://consumer.findlaw.com/online-scams/?DCMP=CCX-MG-012
http://findlaw.com?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://legalblogs.findlaw.com/?DCMP=CCX-MG-012
http://answers.findlaw.com?DCMP=CCX-MG-012
http://legalnews.findlaw.com/?DCMP=CCX-MG-012
http://lawyers.findlaw.com?DCMP=CCX-MG-012
http://forms.findlaw.com/?DCMP=CCX-MG-012
http://video.findlaw.com/?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://creativecommons.org/licenses/by-nc-nd/3.0/
http://findlaw.com?DCMP=CCX-MG-012
http://legalstreet.com?DCMP=LS-LPD-001

