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Patent Enforcement FAQ

Once you have a patent, you have pow erful legal tools on your side to combat infringement upon your patent rights. Keep
reading for answers to questions about patent enforcement.

What rights do I have as a patent owner?

A patent is basically a government awarded monopoly for an invention. The patent grants what’s known as a negative right
(or right to exclude)-no one else can create, use, sell, or import your invention for any pur pose without your consent.

Once a patent is granted, no other party can even legally argue that they independently created it. What this means is you
have an iron-clad lock on all uses of the patented invention. If anyone violates the patent, you can bring an enforcement
action and a court can issue an injunction preventing the other party from continuing their actions and award damages
(see below for remedies).

How long do patents last?

Today, patents last 20 years from the filing date of the application. For patents that existed before June 8, 1995, the dura-
tion of the patent was 17 years from the issuance of the patent or 20 years from the filing date, whichever was longer.
Design patents are limited to 14 years from the date of issuance, while plant patents last 17 years from the date of
issuance.

Patents can also expire if patent holders don’t make their regularly scheduled maintenance fees to the USPTO. Once a
patent expires, whether from a time limit or a failure to pay fees, the patent goes into the public domain and can be used,
sold or imported by anyone. At this point, however, enforcement actions are still available to the original patent holder for
infr ingement that occurred during the life of the patent.

What are my rights during the patent application process?

Your rights before, dur ing and after the patent application process are a bit like the life cycle of a star. They star t from
nothing, eventually gather their strength and bur n so brightly they engulf everything around them, and then suddenly flame
out, leaving only remnants of their past power. Your rights during the patent process can be broken down as follows.Before

the patent application. You have no "negative" rights as outlined above . Anyone can create the invention and you would
have little recourse to stop them. The only circumstance where you would have a legal ground to stop others from creat-
ing, using, or selling the same or similar invention would be under trade secret law.

Tr ade secrets are protected under state law, which is designed to protect business or technical infor mation of any sor t that
provides value. The only requirements are that the secret have value and that the owner takes steps to keep it confiden-
tial. So if you have an invention and you’ve taken reasonable steps to try to maintain its secrecy and another person
comes along, takes your idea and uses or markets it, you can sue them under trade secret law. How ever, if you haven’t
tr ied to keep the invention a secret (i.e., you’ve told others about your idea, exchanged ideas with others in your industry,
etc.), you will have no trade secret protection, and certainly no patent protection.After you’ve submitted your patent appli-

cation. Once your application has been submitted to the USPTO, you can stamp all your products and marketing material
as "Patent Pending." While this designation itself has no legal effect, it does put others on notice that your product is under
review at the USPTO and, once approved, no one else will have a right to the invention. The patent pending designation
ser ves as a war ning that others’ use of your invention may have ser ious consequences once the patent is approved. Note,
however, that fraudulent use of the patent pending designation can be fined $500 for each use of the deceptive mar k.

Eighteen months after a patent application is submitted, the USPTO will publish the application, at which point others can
analyze the description of the invention.Patent approved. After a patent has been approved, the patent owner has a lim-
ited-time monopoly on the creation, use, sale and importation of the invention. Once the USPTO grants the patent,
enforcement lies with the patent owner. Owners have the right to sue anyone who makes, uses, or sells the invention with-
out the owner’s consent for patent infringement. These rights last 20 years from the date of the application.



If another invention is found to infringe upon the patent, courts can issues injunctions and award large damages, par ticu-
lar ly for "willful" infringers (those who knew of the patent, should have known they were infringing, and did it anyway).After

a patent expires, so do the exclusive rights of the patent holder. At this point, anyone can use, sell, and import the inven-
tion as they please. Patent infringement lawsuits can still be filed, however, for infringement that occurred during the life of
the exclusive patent.

How is patent infringement determined?

In order to determine whether there has been an infringement of a patent, it’s necessar y to familiar ize yourself with patent
ter minology. Patents are made up of "claims," which are different elements that make the invention unique. "Pr ior ar t" is a
ter m that refers to previously awarded patents.

If another invention has the exact same claims as a patented invention, then there is literal infringement (copying of every
claim). There is another type of infringement called the Doctrine of Equivalents, which means that the invention is so close
to the claims described in a patent that a court will find it to be substantially similar and therefore infringing.

• Literal Infringement. If you take all of the claims of a prior art and add elements, you are still infringing. On the other
hand, if you take some, or even most, elements of a prior art, then you are not infringing.
For example, a patent has claims A, B, C and an accused invention has claims A, B, C, and D. It literally infringes
because it incorporates all the elements, even though it adds another. But if the accused devise has claims A and C,
then there is no literal infringement because it is missing claim B.

• Doctr ine of Equivalents. Cour ts found that limiting infringement to only literal infringement was ver y restr ictive (and
often unfair) and came up with this doctrine to combat substantially similar inventions. The basic rule is that patent
holders can claim infringement if:

•

• the accused device perfor ms substantially the same function,

• in substantially the same way,

• to obtain the same result.

There are, how ever, limits to the doctrine of equivalents. Dur ing the back and for th of the application stage, owners and
the USPTO argue about certain elements of the prospective patent. Courts prevent patent owners from going back and
claiming protection for claims that they had to give up dur ing the application stage. If a claim is made or amended during
the application of the patent to avoid prior art, then the patent owner can’t argue infringement on that clam. If the patent
owner can prove , however, that the amendment was made for a reason other than avoiding prior art and it was not meant
to be surrendered, then the owner can a still argue infringement under the Doctrine of Equivalents.

What can I do if I believe another party is infringing on my patent?

If you believe another party is infringing on your patent, you will have to consult a patent attorney to bring a patent
infr ingement lawsuit. The USPTO is not an enforcement agency, it simply approves or denies patent applications. Enforce-
ment of patents is solely at the patent holder’s discretion.

A patent attorney can help evaluate the merits of your case, as well as give you an idea of your chances of winning or los-
ing. Also, patent lawsuits are difficult, involving complicated legal and scientific issues, and practically speaking cannot be
successfully brought by an individual on their own.

What happens during a patent infringement case?

After a patent owner brings an infringement case, the accused infringer has a number of defenses. They can argue that
the patent was "disclosed" over a year prior to the patent application, that the accused device doesn’t actually infringe, or
that the patent is invalid.

The most common defense to a patent infringement lawsuit is that the patent was wrongly approved by the USPTO and is
therefore invalid. Basically, the lawsuit will boil down to a patent holder defending the validity of his patent against the legal
onslaught of the allegedly infringing party. Accused infringers will attack each of the 5 requirements for a patent
(patentable subject matter, utility, novelty, non-obviousness, and prior disclosure).

If a patent is determined by a cour t to be invalid, the patent holder loses all exclusive rights to the invention. Many patent
holders may choose to settle for a royalty or lump sum payment to avoid this potentially devastating prospect.
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