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A Nondisclosure Agreement

When to use, and what to include in, a nondisclosure agreement.

Generally speaking, nondisclosure agreements are contracts in which a party (normally an employee) promises to protect

the confidentiality of a secret that is disclosed to him or her during the course of their employment, or during another busi-

ness transaction.

If you have a nondisclosure agreement with someone who then later uses your secret infor mation without your authoriza-

tion, you can make a request to a court to stop the person from violating the nondisclosure agreement. In addition, you

can often sue the offender for any damages you suffered as a result of the breach of confidentiality.

The use of nondisclosure agreements within employment contracts grew dramatically at the same time the high-technol-

ogy field was growing. As one example, the founder of Hotmail, one of the first browser-based e-mail clients, made sure

that everyone who knew about his start-up company signed a nondisclosure agreement. He credits his carefulness with

his six-month lead on all of his competition.

Trade Secret Protection

Perhaps one of the biggest uses for nondisclosure agreements is in the protection of trade secrets. Unlike patents, which

must be part of the public domain, trade secrets are, by definition, secret. In addition, trade secrets are only afforded pro-

tection if the owner takes measures to keep the secret and the secret gives the owner an advantage in the marketplace.

Because of the tenuous nature of trade secrets, nondisclosure agreements are often used to protect them from becoming

par t of the public domain. As an example, Company X may use a nondisclosure agreement contained within an employ-

ment contract for Employee Y to prevent Employee Y from disclosing Company X’s trade secrets about the perfect pop-

cor n butter for mula.

Creating Confidential Relationships

Perhaps the real purpose of nondisclosure agreements is to create confidential relationships between the party that holds

the trade secret and the party to whom the trade secret is disclosed. Parties that contract into such relationships have a

legal duty to keep the confidential infor mation in confidence.

In addition to written nondisclosure agreements, confidential relationships can also be created by an oral agreement, or

can be inferred by examining the conduct of the parties. How ever, it is not advisable to rely solely on such means to create

a confidential relationship because they are notoriously difficult to prove .

As one example, an inventor once developed a ratchet and brought it to the attention of a Snap-On Tools company inde-

pendent dealer. The inventor later submitted a tool suggestion for m to Snap-On Tools. How ever, in submitting the tool for

consideration to Snap-On, the inventor never asked for a confidential relationship in writing, nor did he ask to receive com-

pensation for his idea. Snap-On Tools developed the ratchet and sold it for profit. The inventor sued the company, but he

was unsuccessful in his lawsuit because he told Snap-On about his invention without stating that it was for a business pur-

pose or that he wanted payment in exchange. The lesson is pretty clear -- get a written agreement.

There are generally two classifications that a nondisclosure agreement can fall into -- either "mutual" or "one-way." A

mutual nondisclosure agreement is one where two par ties to the agreement both disclose confidential infor mation to each

other. For example, a mutual NDA could be found when an inventor discloses his invention to a company in exchange for

the company disclosing their secret client lists to the inventor.

What are more common in employment settings are one-way NDAs. These are found when an employer requires a

nondisclosure agreement from the employee in exchange for providing employment.



What Goes Into a Nondisclosure Agreement

When you go to wor k for a company that requires you to sign an NDA, or you are a company looking to hire employees

under a nondisclosure agreement, you will generally see at least five basic elements in the nondisclosure agreement.

These are:

• The definition of "confidential infor mation" that the NDA deals with;

• Any exclusions from the confidential infor mation;

• The obligations and duties of the party receiving the confidential infor mation;

• The time periods for which the NDA will be valid and enforceable; and

• Any miscellaneous provisions.

What is "Confidential Information?"

If you are already looking at a nondisclosure agreement, the agreement should pretty clearly spell out what is considered

confidential infor mation. The purpose of defining this term within the NDA is to establish the boundaries of the agreement

(the subject matter) and disclosure, but without actually disclosing the confidential infor mation (keep in mind that the

agreement itself is not always confidential). For example, an NDA may define "confidential infor mation" to be all client lists

and past purchasing records, but it does not have to provide the actual names of the clients or their past purchases. When

you have finished drafting your NDA, be sure to look back over it and ensure that all of your trade secrets are covered by

your definition of "confidential infor mation."

Exclusions from Confidential Information

Almost every nondisclosure agreement will also contain exclusions from the definition of confidential infor mation. This

means that the party receiving the excluded infor mation has no duty to protect the confidentiality of the excluded infor ma-

tion. Most exclusions are created by law. Perhaps the most important exclusion is that infor mation cannot be protected by

an NDA if the infor mation was created or discovered by the receiving party prior to, or independent of, any involvement

with the disclosing party. As an example, if you bring on an employee that has invented something that utilizes your trade

secrets before the employee was hired and entrusted with your trade secrets, then the employee is still free to use his

invention in the public arena as his independent invention.

Obligations and Duties of the Receiving Par ty

Generally speaking, a nondisclosure agreement should also state the obligations and duties of the party receiving the

confidential infor mation. These duties include holding and maintaining the confidentiality of the infor mation, and can also

limit the receiving party’s pow er to use the infor mation.

Under most state laws, the party that receives the confidential infor mation cannot breach the confidentiality, induce

another to breach the confidentiality, or induce another to acquire the confidential infor mation by improper means.

Because many of these duties are mandated by state laws, many companies will accept them without discussion.

Time Periods

Many NDAs set a time period during which the receiving party must maintain the secrecy of the infor mation. This time

per iod can be set by dictating a number of years ("the receiving party shall not disclose the confidential infor mation for a

per iod of five years from the date of this agreement,"), or it can be set by a future event ("the receiving part shall not dis-

close the confidential infor mation until the holding party sells Product X on the open market.")

For NDAs that set a number of years that the NDA shall be enforceable, five years is a common length in the United

States. How ever, keep in mind that the receiving party may want to negotiate for a shorter period of time.

Miscellaneous Provisions

There are almost always miscellaneous provisions (sometimes called "boilerplate" language) included at the end of

nondisclosure agreements. These provisions often use language taken directly from state laws regarding NDAs and

include the possible consequences and penalties that could result if the NDA is breached. In addition, arbitration and

venue selection clauses are also included in the miscellaneous provisions.

Read NDAs Carefully

Before you sign any NDA, you should read it ver y carefully. If you are about to hand over your trade secrets and the other

side has prepared a "Nondisclosure" agreement for you to sign, read it over. Oftentimes, companies like to slip in clauses

that will let them disclose your confidential infor mation in a matter of months. Other times, the definition of "confidential

infor mation" will not cover your trade secrets, making the NDA wor thless to you. Be war y of language such as:



• The above agreement does not create a confidential relationship;

• No confidential relationship is implied or established by the exchange of confidential infor mation;

• The exchange of any infor mation under this agreement is not made in confidence; or

• Neither this agreement nor the exchange of infor mation creates any obligations of secrecy or confidentiality.

Other Issues Regarding NDAs

In recent years, more and more legal issues regarding NDAs have popped up. For example, venture capitalists (VCs)

rarely sign NDAs. When you bring in a VC to look at your product and your methods, you may beg and pled with them to

sign an NDA, but they probably won’t. This is because at any given time, the VC that looks at your company may be look-

ing at three or four other companies that have similar businesses, and the VCs don’t want angry star t-ups coming after

them claiming they broke the NDA when they chose to fund another company.



Find a Consumer Protection 

Attorney Near You

Learn More: Tips to Help Protect Your Identity, Protect 

Yourself from Online Auction Fraud, Stolen Identity: 

What to Do

The FindLaw Guide to Online Fraud and Identity Theft

Follow us on

A Thomson Reuters Business

FINDLAW.COM EMPOWERS 

PEOPLE WITH TRUSTED,  

TIMELY AND INTELLIGENT  

LEGAL INFORMATION

BLOGS – FindLaw Blogs present timely news that has 

real-life implications, deliver important information 

and discuss law-related entertainment. 

FINDLAW ANSWERS – A vibrant, interactive online 

community where everyday people can ask legal 

questions and get real-time answers from legal  

professionals and others with similar experiences.

NEWS & NEWSLETTERS – Updated throughout the 

day and night and covering a wide range of legal 

topics, FindLaw.com’s News page presents current 

legal news, keeping people informed and educated.

FIND A LAWYER – An easy-to-search database 

of more than one million lawyers and law firms. It 

provides detailed information, enabling people to 

contact a qualified lawyer when they are ready.

DO-IT-YOURSELF FORMS & CONTRACTS – FindLaw.

com provides accurate legal documents for common 

legal matters. Choose from a library of easy-to-use, 

low-cost, accurate legal forms for everyday legal issues.

FINDLAW VIDEO – On FindLaw.com, you’ll find an 

online directory of more than 1,500 short videos 

dedicated exclusively to legal topics and attorney and  

law firm profiles.   

Connect With Us
FindLaw.com has an entire social media team 

dedicated to providing our users with as many 

options as possible to join, participate in, and learn 

from the FindLaw community. Some of the  social 

key channels are the following:

 

•	 FindLaw for Consumers on Facebook 

Making the law easy to access with interactive 

legal updates aimed at starting conversations, 

informing followers of their legal rights and 

providing a forum for questions and resources 

 

•	 @FindLawConsumer on Twitter 

Tweeting interesting, entertaining and  

informative legal news everyday 

Copyright © 2013 FindLaw, a Thomson Reuters business. All rights reserved. The information 

contained in this article is for informational purposes only and does not constitute legal advice.  

The use and distribution of this article is subject to the Creative Commons BY-NC-ND license, which 

can be viewed at  http://creativecommons.org/licenses/by-nc-nd/3.0/. You must attribute the article by 

providing the title of the article, FindLaw copyright notice and link to the original work. You may not 

use the article for commercial purposes and you may not alter or transform this article in any way.

HAVE A LEGAL QUESTION?

NEED TO FIND AN AFFORDABLE, 

QUALIFIED ATTORNEY?

Protect yourself, your family or  

your business with a legal plan 

or form from LegalStreet

http://consumer.findlaw.com/online-scams/?DCMP=CCX-MG-012
http://findlaw.com?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://legalblogs.findlaw.com/?DCMP=CCX-MG-012
http://answers.findlaw.com?DCMP=CCX-MG-012
http://legalnews.findlaw.com/?DCMP=CCX-MG-012
http://lawyers.findlaw.com?DCMP=CCX-MG-012
http://forms.findlaw.com/?DCMP=CCX-MG-012
http://video.findlaw.com/?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://creativecommons.org/licenses/by-nc-nd/3.0/
http://findlaw.com?DCMP=CCX-MG-012
http://legalstreet.com?DCMP=LS-LPD-001

