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Wrongful Death Cases: Physician-Patient Privilege

In wrongful death actions, the issue of the physician-patient privilege, which protects the privacy of a decedent’s medical

records, often arises. The general rule is that unless the patient/decedent waives the privilege, a physician is not allowed

to disclose any infor mation acquired in attending to the patient in a professional capacity.

Waiver of the Privilege

The fact that the patient is deceased does not necessarily dissolve the privilege, or make it absolute. Some state laws pro-

vide that the decedent’s personal representative, sur viving spouse, or next of kin may waive the physician-patient privilege

for the decedent. Nonetheless, the principle is still disputed by physicians and hospitals that do not want to give copies of

their records to attorneys. Some states’ public health laws require the disclosure of medical records only to doctors and

hospitals, and do not expressly provide for disclosure to attorneys.

A wrongful death plaintiff’s right to obtain the deceased’s medical records outside the context of litigation is a matter of

some dispute. How ever, stating that one is seeking to obtain records in contemplation of litigation is often sufficient to

make the patient’s (and hence the plaintiff’s) right to the records absolute. Typically, a personal representative must be

appointed before a decedent’s medical records can be obtained. Thus, the act of bringing a wrongful death action may

indeed result in the physician/patient privilege being waived by operation of law, especially if the patient/decedent’s prior

health is at issue. In such cases, the physician must provide the documentation requested, except infor mation that would

tend to disgrace the memory of the decedent.

Combined Actions

A patient’s privilege is waived regarding all medical treatment related to an action when the plaintiff commences the action

for negligence or personal injury. Often, a decedent’s family may recover for the decedent’s personal injuries, like pain and

suffer ing, exper ienced pr ior to the decedent’s death. So, in a combined wrongful death-personal injury case, the privilege

would be waived.
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