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Elements of Libel and Slander

Specific requirements that a plaintiff must prove in order to recover in a defamation action differ from jurisdiction to juris-

diction. Under the Restatement (Second) of Tor ts, which is drafted by the American Law Institute and has been influential

among state courts, a plaintiff must prove four elements.

1. First, the plaintiff must prove that the defendant made a false and defamator y statement concerning the plaintiff.

2. Second, the plaintiff must prove that the defendant made an unprivileged publication to a third party.

3. Third, the plaintiff must prove that the publisher acted at least negligently in publishing the communication.

4. Four th, in some cases, the plaintiff must prove special damages.

Defamator y Statements

One essential element in any defamation action is that the defendant published something defamator y about the plaintiff.

The Restatement defines a communication as defamator y "if it tends so to harm the reputation of another as to lower him

in the estimation of the community or to deter third persons from associating with him." Examples of defamator y state-

ments are virtually limitless and may include any of the following:

• A communication that imputes a serious crime involving moral turpitude or a felony

• A communication that exposes a plaintiff to hatred

• A communication that reflects negatively on the plaintiff’s character, morality, or integrity

• A communication that impairs the plaintiff’s financial well-being

• A communication that suggests that the plaintiff suffers from a physical or mental defect that would cause others to

refrain from associating with the plaintiff

One question with which courts have str uggled is how to deter mine which standard should govern whether a statement is

defamator y. Many statements may be viewed as defamator y by some individuals, but the same statement may not be

viewed as defamator y by others. Generally, cour ts require a plaintiff to prove that he or she has been defamed in the eyes

of the community or within a defined group within the community. Jur ies usually decide this question.

Cour ts have str uggled to some degree with the treatment of statements of opinions. At common law, statements of opinion

could for m the basis of a defamation action similar to a statement of pure fact. Generally, if a statement implies defama-

tor y facts as the basis of the opinion, then the statement may be actionable.

Publication Requirement

Another requirement in libel and slander cases is that the defendant must have published defamator y infor mation about

the plaintiff. Publication certainly includes traditional for ms, such as communications included in books, newspapers, and

magazines, but it also includes oral remarks. So long as the person to whom a statement has been communicated can

understand the meaning of the statement, courts will generally find that the statement has been published.

Meaning of a Communication

In some instances, the context of a statement may deter mine whether the statement is defamator y. The Restatement pro-

vides as follows: "The meaning of a communication is that which the recipient correctly, or mistakenly but reasonably,

understands that it was intended to express." Courts generally will take into account extr insic facts and circumstances in

deter mining the meaning of the statement. Thus, even where two statements are identical in their words, one may be

defamator y while the other is not, depending on the context of the statements.



Reference to the Plaintiff

In a defamation action, the recipient of a communication must understand that the defendant intended to refer to the plain-

tiff in the communication. Even where the recipient mistakenly believes that a communication refers to the plaintiff, this

belief, so long as it is reasonable, is sufficient. It is not necessary that the communication refer to the plaintiff by name. A

defendant may publish defamator y mater ial in the for m of a story or novel that apparently refers only to fictitious charac-

ters, where a reasonable person would understand that a particular character actually refers to the plaintiff. This is true

ev en if the author states that he or she intends for the wor k to be fictional.

In some circumstances, an author who publishes defamator y matter about a group or class of persons may be liable to an

individual member of the group or class. This may occur when: (1) the communication refers to a group or class so small

that a reader or listener can reasonably understand that the matter refers to the plaintiff; and (2) the reader or listener can

reasonably conclude that the communication refers to the individual based on the circumstances of the publication.
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