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Medical Malpractice In-Depth

When illness or injury forces you to see a physician or go to the hospital, you can generally be assured that a medical pro-

fessional’s years of exper ience and training will result in excellent treatment. But in truth, medical care providers are only

human, and errors are always possible. Medical malpractice occurs when a negligent act or omission by a doctor or other

medical professional results in damage or harm to a patient.

Negligence by a medical professional can include an error in diagnosis, treatment, or illness management. If such negli-

gence results in injury to a patient, a legal case for medical malpractice can arise against:

• The doctor, if his or her actions deviated from generally accepted standards of practice;

• The hospital for improper care or inadequate training, such as problems with medications or sanitation;

• Local, state or federal agencies that operate hospital facilities.

Medical malpractice laws are designed to protect patients’ rights to pursue compensation if they are injured as a result of

negligence. How ever, malpractice suits are often complex and costly to win. Therefore, if you believe you have a medical

malpractice claim, it is important to consult with an attorney who will discuss your case with you, and help you determine

your best options.

Legislation Affecting Malpractice Actions

Due in part to the power and resources of health care industry lobbyists, many states have passed legislation making it

more difficult to bring and prevail in medical malpractice actions. In most states today, physicians and hospitals are pro-

tected by legal limits, called "caps," on the amount of damages and attorneys’ fees that can be awarded in malpractice

suits. Also, most states have a two-year time limit for filing malpractice actions, unless extraordinar y circumstances affect

the case.

One obstacle plaintiffs in many states may have to overcome before they can even file a malpractice action against a

health care professional is the requirement that they file what is commonly known as a "certificate of merit." In order to file

a cer tificate of merit, a plaintiff will first have to have an exper t, usually another physician, review the relevant medical

records and certify that the plaintiff’s health care provider deviated from accepted medical practices, which resulted in

injur y to the plaintiff. The plaintiff’s attor ney then files the certificate of merit, which confirms that the attorney has con-

sulted with a medical exper t and that the plaintiff’s action has merit.

"Respondeat Superior" and Independent Contractors

Medical malpractice can be committed by sev eral types of health care professionals and, in a case where a hospital

employee commits malpractice, the hospital itself may be held liable under the legal doctrine of "respondeat superior."

Under this theory, an employer may be held liable for the negligent acts of its employee if the employee was acting within

the scope of his or her employment when the negligence occurred. This doctrine is ver y impor tant to plaintiffs in medical

malpractice cases, because it helps ensure there will be a financially responsible party to compensate an injured plaintiff.

In some situations, commonly involving attending physicians wor king in hospitals, health care providers are considered

independent contractors rather than employees, which makes the doctrine of "respondeat superior" inapplicable. What this

means is, if a doctor or other health care professional an independent contractor, and commits malpractice while treating a

patient in a hospital, the hospital cannot be held liable for the doctor’s negligence. How ever, the hospital can be held liable

for its own negligence, for example, in granting attending privileges to an unlicensed or incompetent physician.

Getting Legal Help in a Medical Malpractice Case

In general, there are no guarantees of medical results. An unanticipated or unsuccessful result from medical treatment or

surger y does not, in itself, mean that medical malpractice has been committed. Nonetheless, if you believe you may have

been the victim of medical malpractice, you should meet with an exper ienced attor ney as soon as possible to discuss the



facts of your case and receive a professional evaluation of your situation, especially in light of time limits for filing a medi-

cal malpractice lawsuit.

See " Medical Malpractice Legal Help " to lear n more about the role of an attorney in a medical malpractice case or visit

our directory to find a medical malpractice lawyer in your area .

See also:

• Understanding ’Infor med Consent’ to Medical Care

• Lear n about DePuy Hip Implant Failure Lawsuit

http://injury.findlaw.com/medical-malpractice/medical-malpractice-legal-help/
http://lawyers.findlaw.com/lawyer/practice/Medical%20Malpractice
http://public.findlaw.com/healthcare/le23_2primer.html
http://www.walkuplawoffice.com/CM/WalkupNews/Walkup-Melodia-Kelly-Schoenberger-Files.asp
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