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Accident Fault FAQ

If you’ve been injured in an accident, whether it’s a slip and fall, a car accident or medical malpractice, it can be hard to
prove who is responsible. Here are some frequently asked questions about accident fault.

I’ve heard of neglig ence , what is it?

In the legal sense, "negligence" is the word used to describe any careless behavior that causes or contributes to an acci-
dent. As an example, if a person failed to stop at a red light and hit your car while going through an intersection, that per-
son was probably negligent.

In order to prove that someone was negligent and win your lawsuit, you must generally be able to prove five elements:

• Duty: This element is often phrased in the question, "Did the defendant owe a duty to the plaintiff?" Duty arises in
many for ms. For example, drivers on the road have a duty to all the other drivers on the road to drive in a safe man-
ner.

• Breach of Duty: After defining the duty, a deter mination must be made as to whether or not the defendant breached
the duty with respect to the plaintiff. In order to prove this element, you must show that the defendant failed to act a
reasonable person would in fulfilling the duty owed to the plaintiff.

• Cause in Fact: This is commonly called the "but-for" test. If you can show that, but for the defendant’s actions, the
plaintiff would not have been injured, then you have satisfied this element. For example, but for the defendant’s drunk
dr iving, the pedestrian would not have been injured.

• Proximate Cause: This relates to the proximity of the defendant’s actions to the harms at issue in the lawsuit. For
example, if the defendant hit and injured a pedestrian while driving, and then at the hospital, the injured person
called his grandma to tell her about his broken leg, and the grandma suffered a stroke, this may be outside the proxi-
mate cause of the defendant’s actions. This element has an air of "fair ness" around it, and often asks whether it is
fair to attribute the injury to the defendant’s actions.

• Damages: You must be able to prove damages in order to prevail in your lawsuit. In a personal injury case, damages
often include medical bills as well as damages for pain and suffer ing caused by the injury.

In most situations involving accidents, a cause of action (lawsuit) for negligence is the most common scenario. If you can
prove all of the above elements, you have a chance of succeeding in your claim.

I was in an accident, how do I prove who was at fault?

In a majority of circumstances, if you were in a car accident, proving accident fault in a legally specific may not be a top
pr ior ity. That’s because you will most likely be dealing with insurance companies where you do not have to be for mal. In
most negotiations with insurance companies, you will merely need to present your side of the story in an a clear, easy to
understand way.

In the case of a car accident, when dealing with an insurance company, you will probably not need to present evidence
detailing skid marks and lengths, but rather give your account of the situation to them, either over the phone or via a letter.
Common knowledge of the rules of the road can, most likely, be enough to get you the settlement that you are entitled to.
However, it will help your case if you can give the insurance company some for ms of evidence, such as a police accident
repor t and witness infor mation.

Insurance companies would much rather settle a claim for an accident outside of court rather than taking on a full-blown
litigation matter. It makes better business sense to them to pay out money for personal injuries and property damage, as
opposed to paying attorneys thousands of dollars an hour to appear in court.



I was injured in an accident; can I get compensated even though I may be par tially responsible?

In most situations, yes. In a major ity of states, an award for personal injury will be reduced by the amount that the injured
person was negligent. For example, if the accident fault for an automobile collision was determined to be 80% the fault of
the other driver and 20% your own fault, your award for you injuries would be lessened by 20%. So, if your injuries totaled
to an amount of $1000, you would receive $800. This is called the rule of "comparative negligence."

However, there are a few states that follow the older rule of "contributor y negligence." Under this rule, if you were at all
responsible for your accident, then you are banned from receiving any award for your personal injuries. Even in contr ibu-
tor y negligence states, how ever, you may still get some money for your injuries by negotiating with the insurance company.

Because of the mathematical nature of this calculation, you may think that there is some sort of for mula that insurance
companies use in order to determine the amount of fault to assign. However, this is not true. As with most things in life,
deter mining the amount of blame that can be placed on you will most likely boil down to a negotiation. The claim adjuster
for the insurance company may come to you with a percentage, and you can either accept their determination, or make an
argument that their calculation is not correct.

I was in an accident where my physical limitations made the accident more likely or my injuries worse; can I still
be compensated?

Yes. For example, if you have a medical problem that makes jarring motions to your head more dangerous than to other
people, you have the right to recover for your injuries sustained from a car accident, even if those injuries are worse than
would have been sustained by a person in good health. It does not matter what limitation you may have, you have the right
to be free from unnecessary danger cause by other people, and your limitation will not be taken into account for purposes
of compensation.
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