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Temporar y Worker Visas

For pur poses of employment, visas may be divided into two general categories: those that permit employment and those

that do not. Temporar y work visas, that is, visas offer ing a limited stay of employment in this country, come in var ious

types and apply to var ious occupations. Some may be pursued by the foreign employee him- or herself, and some are

obtained through a petition by an employer on behalf of the potential employee.

Congress created the immigration laws with certain principles in mind. Primar y among these were that aliens in the wor k-

force not displace U.S. wor kers, and that the use of alien wor kers not facilitate a decline in wages or wor king conditions.

Visa processing is typically quicker for highly skilled wor kers than for those with less education and skills.

Work Visas and Requirements

The visa most commonly thought of as the temporar y work visa is the "H" type, which has several classifications:

• The "H-1A" applies to registered nurses and responds to a shortage of persons in this field.

• The H-1B covers specialty occupations, sometimes called "professional" occupations. To qualify for an H-1B, an

alien must possess highly specialized knowledge. A baseline requirement for this showing is a bachelor’s, or 4-year

college, degree. In addition to the alien’s qualifications, the position itself must require a bachelor’s degree. In other

words, it’s a two-sided analysis -- the alien must possess highly specialized knowledge, and the position must

demand application of that knowledge.

• The H-2 visa applies to jobs in agriculture, and other areas for which there are insufficient U.S. wor kers.

All H visas require an offer of employment from an U.S. employer, and proof that the wage to be paid is comparable to

other positions in that occupation. In addition to these requirements, the H-2 visa necessitates a showing (by the

employer) that there were no qualified U.S. wor kers available and willing to fill the position.

"H" Visa Limitations and Potential Problems

Temporar y visas in the H classification are subject to numer ical limitations imposed by Congress. What this means is that

receipt of a visa is not a guarantee of immediate entry into the country. If the annual limit is reached, an alien may have to

wait until a later time to be eligible for entry, even though he or she has been granted a visa. In addition, the different

classes of H visa have different processing times; an H-1B will be processed more quickly by the USCIS than an H-2B.

Visas in the H class may be extended; H-1s may be extended for a total stay of not longer than six years, while H-2s may

be extended for a maximum stay of three years.

A fast-paced economy in which employees often change jobs and whole companies are bought and sold can also create

trouble for H-1B visa holders. The visa is employer specific, granting the alien permission to perfor m a par ticular job for a

par ticular employer. If the alien wishes to change jobs, the new employer must secure a new H-1B covering the employee.

The employee cannot simply quit the first job and accept the second. If the employer for whom the alien wor ks is bought

out or merges with another company, a new or amended petition may be required.

Employer’s Obligations: Department of Labor

An employer must file a petition with the Department of Labor seeking labor certification before a foreign national can

apply for a temporar y worker visa. The employer must show that United States wor kers are not available to fill the position

and that wages are wor king conditions meet regional standards. A single employer usually files this petition. An exception

is made for agricultural producer associations, who are allowed to file as joint employers. There are annual caps on some

types of temporar y worker visas.

Other Types of Temporar y Work Visas

Several other visas also permit aliens to wor k temporar ily in the United States:



• The L-1 visa applies to intra-company transferees, specifically, employees of a foreign company coming to wor k in

an U.S. office of the company. Typical circumstances in which an L-1 visa is appropriate involve an executive, man-

ager or employee with specialized knowledge who comes from the home office to assist with operations in the U.S.

office.

• O, P, and R visas also allow temporar y employment in the U.S. The O visa applies to aliens of extraordinar y ability

in the arts, sciences, athletics, business and education, who have received national or international acclaim in their

field. The P visa applies to outstanding athletes, athletic teams and entertainment groups of sustained international

recognition -- a prominent soccer team, for example. The R visa covers religious wor kers coming to the U.S. to wor k

for an affiliate of the foreign religious denomination.

Legal Help with Temporar y Work Visas

Temporar y work visas serve impor tant pur poses, allowing foreign nationals with valuable skills and knowledge to come to

the U.S. to wor k, perfor m, enter tain, and teach. The award of these visas depends on a number of parties fulfilling a num-

ber of requirements. Because the procedures and documentation required to secure a visa can be complicated and bur-

densome, the assistance of an exper ienced immigration attorney can help simplify the process and provide a better

chance of visa approval.
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