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How to Determine if a Prenuptial Agreement is Right for You

Whether to enter into a prenuptial agreement or not is a ver y personal decision. Each individual and couple is unique.
Therefore, you should base your decision on your own unique circumstances. Review the pros and cons of prenuptial
agreements and then read through the steps below to help you decide if a prenuptial agreement is right for you.

Pros of a Prenuptial Agreement

Some of the benefits of a prenuptial agreement include

• documenting each spouse’s separate property to protect it as separate property,

• suppor ting your estate plan and avoiding court involvement to decide property distribution,

• distinguishing between what is marital and what is community property,

• documenting and detailing any special arrangements between you and your spouse,

• avoiding extended court proceedings, which result in the time of expensive divorce attorneys,

• reducing conflicts during a divorce,

• establishing procedures and rules for issues that may arise in the future, and

• assigning debt, such as credit cards, school loans, and mortgages, to the appropriate spouse to avoid both spouses
shar ing debt liability.

Many people fear that discussing these matters, or even bringing up the word prenuptial agreement, will cause turmoil in
their relationship. Often times, just the opposite is true. One of the main irreconcilable differences leading to divorce is
finances. Talking to your spouse ahead of time regarding finances, proper ty, and marital asset management can avoid a
lot of these disagreements. You both can get on the same page in the beginning so that the issue does not pop up and
cause an argument later. Fur thermore, discussing these issues nur tures healthy communication. Even if you and your
spouse decide a prenup is not for you, discussing the mentioned issues is a ver y good idea.

Cons to a Prenuptial Agreement

Although nuptial agreements carry a lot of benefits, there are some downsides that you should consider before creating
one.

• It’s not romantic. If you fear that discussing a property and finance distribution and the possibility of a separation or
divorce will dull your relationship in some way, then a prenup may not be right for you.

• The timing may not be right. The beginnings of a marriage are typically a time of marital bliss, when many of the
issues involved in a prenup are not even a thought. You may be at a point in your lives where you don’t yet know the
answers to some of the issues in a prenup. The truth is these issues will come up eventually, whether during the
marr iage or if you divorce. If you think the timing of discussing these issues is bad, or you just don’t have a basis for
formulating decisions or answering questions, then the timing may not be right for you.
You can always wait until after you are married, when you may know a little more about the management of your
household. An agreement made after you’re married is called a "postnup". These are enforceable, but be sure to
consult an attorney before creating one, because the legalities and enforcement of postnups do var y from prenups.

• There may be state laws that cover all of the issues you want to address, without a prenup. Different states have
laws that determine how proper ty is distributed in the case of a separation of divorce. These laws may be perfectly
ideal for you. If so, there is no need of going through the trouble of creating a prenuptial agreement. On the other
hand, there may be cer tain issues in your situation that are not covered by the law, and would nudge you towards
clar ifying the issue in a prenup.



• A prenup cannot include child support or child custody issues. The court has the final say in calculating child sup-
por t. The court deter mines child support based on a "best interest of the child" standard, with several factors at play.
A cour t would never uphold a provision of a prenuptial agreement that dealt with child support.

• A cour t can set aside any provisions it finds to be unfair or not in the interest of justice. For example, cour ts have set
aside provisions that do not allow a spouse any share of the other’s bank account, if the account holder contributed
greatly to that bank account during the marriage. The most commonly set aside provisions are alimony agreements
and alimony waivers.

• A prenup cannot include personal preferences, such as who has what chores, where to spend the holidays, or what
school the children should attend. Prenuptial agreements are designed to address financially based issues. Judges
grow uncomfor table when they see private domestic matters included in a contract, and will often view the document
as frivolous, str iking it down.

Analyzing your specific situation

Now that you have reviewed the pros and cons, think about your specific situation to decide if a prenuptial agreement is
right for you.

Take The Prenuptial Agreement Questionnaire

• Do you own real estate?

• Aside from real estate, do you have more than $50,000 in assets?

• Do you earn more than $100,000 a year in earned income?

• Do you own any par t of a business?

• Do you have more than one year’s wor th of retirement benefits?

• Do you have employment benefits such as stock options or profit sharing?

• Do you or your partner plan to go to school for an advanced degree, while the other wor ks?

• Does a part of your estate name beneficiaries or heirs other than your partner?

If you or your partner answered yes to one or more of these questions a prenuptial agreement is in your best interest. If
you answered no to all of them, a prenup is probably not needed, but could still be used to protect your current or future
assets.

Brainstor m Impor tant Proper ty Issues

Once you have decided that a prenuptial agreement is right for you, you need to decide what to include in your prenup.
Your partner and you should each separately brainstor m and write down all of the property issues you want to include in
your prenuptial agreement. Here is a list of some common prenup topics to help you:

• Estate planning issues, for example, conve ying family property or providing for children from previous marriages (not
child support)

• Separate business

• Retirement benefits

• Distinguishing separate and joint property

• Holding yourself not responsible for your partner’s debts

• Distr ibution in the event of divorce, including alimony

• Income, deductions, and claims for filing your tax returns

• Management of household bills

• Management of joint bank accounts, if any

• Arrangement regarding investing in certain purchases or projects, like a house or business

• Management of credit card spending and payments

• Savings contributions

• Arranging putting one or the other through school

• Proper ty distr ibution to the survivor, including life insurance, in the event of death

• Settlement of potential disagreements, such as using mediation or arbitration

Evaluate your comfor t level

Once you have thought about whether you need a prenuptial agreement and what issues should be covered in your
prenup, evaluate how comfor table you are with the idea of having a prenup. Familiar izing yourself with the laws of your
state might also be helpful, especially if you question how a prenup affects your rights verses your given legal rights with-
out a prenup.



Many people fear discussing the idea of a prenuptial agreement with their partner might upset or offend their partner. The
fact is that the issues covered in a prenup will have to be discussed with or without a prenup. Perhaps practicing dis-
cussing difficult topics can start with the topic of a prenuptial agreement. Be upfront and honest with your partner. Tell him
or her that it is a difficult topic, but that these issues do have to be discussed and decided on and can be done so in a
respectful manner. Some people even use a third party professional, like a counselor, to help them sort through these
issues in a loving way. On the flip side, if you don’t want a prenup, but your partner does, use this opportunity to practice
discussing difficult topics that are important to the relationship in a loving and nonthreatening manner. Whether you decide
on a prenup or not, it will be a great communication tool and will teach each of you what the other needs and wants.

After considering all of this, evaluate your comfor t level on a scale of one to ten. If you rated your comfor t level at a six or
above , you are ready to discuss the details of your prenup with your partner. Even with that much confidence, remember
that your partner may not be as comfor table as you are. Be sympathetic to that. Also, remember that you two will disagree
on some things, but that this is okay. Talk it out. Give yourselves plenty of time and be willing to seek help if you need it.

If you rated your comfor t level at a four or five, you may still want to talk to your partner to see where he or she stands.
Doing this may help you decide more or less on whether a prenuptial agreement is the right thing for you and your rela-
tionship.
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