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Custody Considerations: Step-By-Step

Consideration #1: Type of Custody Arrang ement

One of the first steps in determining who will get custody of a child is to understand your options regarding different types

of potential custody arrangements. For example, you and the child’s other parent may wish to wor k out an arrangement

under which you both make decisions on the child’s upbr inging and welfare. This is called "joint legal custody" in most

states. Or, you may feel that your child’s other parent is currently unfit or incapable of any parental responsibility, in which

case you may wish to pursue "sole custody" of your child. Lear n more: Types of Custody

Consideration #2: The Decision-Maker (Parents or the Court)

Often the answer to the question "who will get custody?" will be determined in large part by the process that is followed by

the parties involved in the child custody situation.

The Parents as Decision-Maker. In most situations where parents reach an out-of-court agreement on child custody and

visitation, the question of "who will get custody" is mostly up to the parents themselves, usually with input from attorneys,

counselors, or mediators. An out-of-cour t custody and visitation agreement can come as a result of infor mal settlement

negotiations, or after the parents participate in out-of-court alter native dispute resolution proceedings like mediation or col-

laborative law. In some states, divorcing parents are required to attempt resolution of custody disputes through mediation.

If divorcing parents can come to an agreement outside of court on custody of their children, and they are able to arrange a

suitable living and visitation schedule, then there is no set answer as to who will get custody. The parents may agree to a

tr ue joint custody arrangement in which their children split time living with each parent, and agree to wor k together on

major decisions related to the children’s upbr inging and welfare. Or, the parents may agree that the children will live pri-

mar ily with one parent, but there will be a generous visitation schedule for the other parent. Lear n more: Reaching a Cus-

tody Agreement Out-of-Court

The Court as Decision-Maker. If parents in a child custody dispute do not negotiate some for m of agreement before

going to court, then the custody decision will be made in court, usually by a family court judge. An answer to the question

of "who will get custody" is not easily predicted, but in making child custody decisions most courts follow a cer tain proce-

dure, adhere to a number of common principles, and look to a standard set of considerations. Lear n more: Custody Deci-

sions in Family Court

Consideration #3: Factors and Preferences in the Custody Decision

Regardless of whether the custody decision is made by the parents’ agreement or through a court decision, there are a

number of factors that typically weigh on the decision-making process.

In almost all family court cases where child custody is at issue, considerations such as "Who is the child’s primar y care-

taker?" and "What is in the child’s best interests?" are of chief concern to the judge making the custody decision. The

judge will also usually take a number of other factors into account, including the child’s preferences in some cases. Even if

the parents attempt to resolve a child custody and visitation through negotiation and settlement outside of court, it will help

to have these same considerations and factors in mind in trying to come to an acceptable agreement, if for no other rea-

son than to keep the negotiations focused on reaching outcomes that are in their children’s best interest. Learn more:

• Consider ing the Child’s Best Interests

• Who Is the Child’s Primar y Caretaker ?

• Child’s Preferences
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• Child Custody and Religion

• Impact of Homosexual Relationships

• Impact of Non-Marital Sexual Relationships

Considerations in Non-Divorce Cases

While child custody and visitation issues arise most often as part of a divorce, parents going through a divorce are not the

only people who might be involved in a child custody situation. Custody disputes can arise between unmarried parents;

grandparents can seek to enforce their rights to visitation with their grandchildren; and in rare cases relatives or others

having a close relationship with a child may seek to be awarded custody. Lear n more: Custody and Visitation in Non-

Divorce Cases
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