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Inheritance Law and Your Rights

Inher itance law gover ns the rights of a decedent’s sur vivors to inherit property. Depending on the type of inheritance law

your state has, a sur viving spouse may be able to claim an inheritance despite what you may have written into your will.

This statutory right of a surviving spouse hinges on whether a state follows the community property or common law

approach to spousal inheritance. Children, and sometimes grandchildren, also have a right to claim an inheritance when

a parent or grandparent dies.

Inheritance Rights of a Surviving Spouse

Whether a state follows community property laws or common law deter mines how inher itance law affects the distribution

of a married decedent’s estate. The following are community property states: Arizona, Califor nia, Idaho, Nev ada, New

Mexico, Texas, Washington, Wisconsin, and Alaska (although in Alaska, there must be a written agreement between the

spouses). The remaining states follow common law.

Inher itance Law in Community Property States

Community property is generally property acquired by either spouse during the marriage. This includes income received

from wor k, proper ty bought during the marriage with income from employment, and separate property that a spouse gives

to the community. A spouse retains a separate interest in property acquired through the following methods:

• Inher itance or a gift

• Acquisition of the property prior to the marriage

• An agreement between the spouses to keep the property separate from the marriage community

In a community property state, each spouse owns a one-half interest of the marital property. Spouses have the right to

dispose of their share of the community property in whatever way desired. A deceased spouse, for instance, can elect to

give his or her half of the community property to someone other than the surviving spouse. Spouses cannot give away

the other spouse’s share of the community property, how ever. A provision in a prenuptial agreement may also change a

spouse’s right to distribute the property.

A spouse has the sole right to dispose of their separate property. A deceased spouse can distribute both their separate

proper ty and their share of the community property in a will.

Inher itance Law in Common Law States

Unlike a sur viving spouse in a community property state, a spouse is not entitled to a one-half interest in all property

acquired during the marriage. In a common law state, both spouses do not necessarily own the property acquired during

marr iage. Ownership is determined by the name on the title or by ascer taining which spouses’ income purchased the

proper ty if a title is irrelevant. If, for example, only one spouse takes the title to a property, the spouse with the name on

the deed owns the house even if the other spouse actually paid for it.

A sur viving spouse in a common law state has protection from complete disinheritance, how ever. Every common law state

has different guidelines, but most common law states’ inheritance law allows the surviving spouse to claim one-third of the

deceased spouse’s proper ty. A deceased spouse can choose to leave less than a state’s mandated inheritance right, but

the surviving spouse may make a claim with the court to inher it the predetermined amount. The will is carried out accord-

ing to the decedent’s wishes if the surviving spouse agreed in writing to accept less than the statutory amount or the sur-

viving spouse never goes to court to claim the legal share.

Inheritance Rights of a Spouse after Divorce

Once a divorce becomes final, many states automatically revoke gifts made in the will to the ex-spouse. In other states, a

divorce has no effect on gifts to the ex-spouse. It is best to create a new will after a divorce becomes final to prevent an



unintentional gift to a for mer spouse.

Inheritance Rights of Children

Unlike a spouse, a child generally has no legally protected right to inherit a deceased parent’s proper ty. The law does pro-

tect children when an unintentional omission in a will occurs, how ever. The law presumes that such omissions are acci-

dental -- especially when the birth of the child occurred after the creation of the will. Depending on whether a spouse sur-

vives the decedent, the omitted child may inher it some portion of the deceased parent’s estate. If the omission was inten-

tional, though, the will should expressly state this.

Inheritance Rights of Grandchildren

In general, grandchildren do not have a legal right to inherit property from a grandparent. In some states, if the parent of

the grandchild is deceased, however, the grandchild may have a statutor y right to inherit property from a grandparent if the

will does not contain an express statement of the intent to disinherit the grandchild.



Find a Consumer Protection 

Attorney Near You

Learn More: Tips to Help Protect Your Identity, Protect 

Yourself from Online Auction Fraud, Stolen Identity: 

What to Do

The FindLaw Guide to Online Fraud and Identity Theft

Follow us on

A Thomson Reuters Business

FINDLAW.COM EMPOWERS 

PEOPLE WITH TRUSTED,  

TIMELY AND INTELLIGENT  

LEGAL INFORMATION

BLOGS – FindLaw Blogs present timely news that has 

real-life implications, deliver important information 

and discuss law-related entertainment. 

FINDLAW ANSWERS – A vibrant, interactive online 

community where everyday people can ask legal 

questions and get real-time answers from legal  

professionals and others with similar experiences.

NEWS & NEWSLETTERS – Updated throughout the 

day and night and covering a wide range of legal 

topics, FindLaw.com’s News page presents current 

legal news, keeping people informed and educated.

FIND A LAWYER – An easy-to-search database 

of more than one million lawyers and law firms. It 

provides detailed information, enabling people to 

contact a qualified lawyer when they are ready.

DO-IT-YOURSELF FORMS & CONTRACTS – FindLaw.

com provides accurate legal documents for common 

legal matters. Choose from a library of easy-to-use, 

low-cost, accurate legal forms for everyday legal issues.

FINDLAW VIDEO – On FindLaw.com, you’ll find an 

online directory of more than 1,500 short videos 

dedicated exclusively to legal topics and attorney and  

law firm profiles.   

Connect With Us
FindLaw.com has an entire social media team 

dedicated to providing our users with as many 

options as possible to join, participate in, and learn 

from the FindLaw community. Some of the  social 

key channels are the following:

 

•	 FindLaw for Consumers on Facebook 

Making the law easy to access with interactive 

legal updates aimed at starting conversations, 

informing followers of their legal rights and 

providing a forum for questions and resources 

 

•	 @FindLawConsumer on Twitter 

Tweeting interesting, entertaining and  

informative legal news everyday 

Copyright © 2013 FindLaw, a Thomson Reuters business. All rights reserved. The information 

contained in this article is for informational purposes only and does not constitute legal advice.  

The use and distribution of this article is subject to the Creative Commons BY-NC-ND license, which 

can be viewed at  http://creativecommons.org/licenses/by-nc-nd/3.0/. You must attribute the article by 

providing the title of the article, FindLaw copyright notice and link to the original work. You may not 

use the article for commercial purposes and you may not alter or transform this article in any way.

HAVE A LEGAL QUESTION?

NEED TO FIND AN AFFORDABLE, 

QUALIFIED ATTORNEY?

Protect yourself, your family or  

your business with a legal plan 

or form from LegalStreet

http://consumer.findlaw.com/online-scams/?DCMP=CCX-MG-012
http://findlaw.com?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://legalblogs.findlaw.com/?DCMP=CCX-MG-012
http://answers.findlaw.com?DCMP=CCX-MG-012
http://legalnews.findlaw.com/?DCMP=CCX-MG-012
http://lawyers.findlaw.com?DCMP=CCX-MG-012
http://forms.findlaw.com/?DCMP=CCX-MG-012
http://video.findlaw.com/?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://creativecommons.org/licenses/by-nc-nd/3.0/
http://findlaw.com?DCMP=CCX-MG-012
http://legalstreet.com?DCMP=LS-LPD-001

