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Search Warrant Requirements

Anyone who watches crime dramas on television is familiar with the scene where police officers enter a home or business

brandishing a search warrant. The Four th Amendment to the United States Constitution guarantees the people’s right to

be free from unreasonable searches and seizures, which often -- but not always -- means that government agents must

have a warrant to search and seize your person and property.

Here is the full text of the Four th Amendment:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and

seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, suppor ted by Oath or affirmation,

and particular ly descr ibing the place to be searched, and the persons or things to be seized.

The Four th Amendment protects the people from unreasonable searches and seizures, which means that many searches

are fine as long as they meet certain requirements. Searches are generally considered reasonable when: 1) a judge

issues a search warrant based on probable cause; or 2) certain situations occur that justify a search without a warrant (a

search for weapons after an arrest, for example).

The Four th Amendment’s requirements don’t apply when a person doesn’t have a "legitimate expectation of privacy" in the

place or thing searched. If there isn’t an expectation of privacy, then the Four th Amendment doesn’t come into play, and

officers conducting a search don’t have to meet its requirements.

The United States Supreme Court has created a test for determining when a legitimate expectation of privacy exists. The

test has two par ts:

• Did the person subjectively expect the place or thing to be private? I.e., did they actually feel that the place or thing

would remain private?

• Was that expectation objectively reasonable? I.e., would society as a whole agree that the place or thing should

remain private?

An example might help clarify the point: most people feel that their homes are private, so there is a subjective expectation

of privacy in one’s home. Most people in society would find this expectation reasonable, so a police search of one’s home

must satisfy the Four th Amendment’s reasonableness requirement.

If someone leaves evidence of a crime on their front lawn, however, it’s likely that a police seizure of that evidence would

not constitute an unreasonable search since most people in a society would not expect that an object that was clearly visi-

ble to anyone passing by would remain private. Even if the owner of the home or the evidence genuinely expected that the

area would remain private, that expectation would not be reasonable, and so the seizure would not have to meet the

requirements of the Four th Amendment.

Also keep in mind that the Four th Amendment’s requirements only apply to government actors. Private individuals, includ-

ing security guards, don’t fall under the Four th Amendment’s restr ictions. While a private individual may break other laws if

they conduct a search of a person or their belongings, any evidence they discover in the process would still be admissible

in court.

If a government actor conducts an illegal search (one that violates the Four th Amendment), the government cannot

present any evidence discovered during that search at trial. Known as the "exclusionar y rule", this rule aims to deter police

officers from conducting unreasonable searches. Opponents of the exclusionar y rule, how ever, argue that it lets guilty

cr iminals go free on technicalities.

In addition, evidence obtained through illegal searches cannot lead police to the discovery of other evidence. This legal

rule, known as the "fruit of the poisonous tree", is also designed to prevent government actors from invading people’s pri-

vacy by conducting unreasonable searches. If police know, so the theory goes, that any evidence they obtain based on

what they discover in an illegal search will be thrown out, they won’t conduct illegal searches in the first place.



Here are a few examples to illustrate the exclusionar y rule and the fruit of the poisonous tree doctrine:

Officer Joe suspects that Chris is selling drugs. Without a warrant, Officer Joe walks into Chris’ house and finds drugs and

a scale on the kitchen table. Officer Joe arrests Chris, but the judge throws out the evidence of the drugs and scale on the

basis of the exclusionar y rule.

In the example above , instead of finding drugs and a scale, Office Joe finds a map to locations throughout the city where

Chr is is storing his drugs for sale. Officer Joe collects the drugs and enters both them and the map as evidence. The map

is thrown out because of the exclusionar y rule, and, because Officer Joe would not have discovered the drugs without the

map, the fruit of the poisonous tree doctrine prevents the use of the drugs as evidence.

It is important to note, how ever, that just because the prosecution can’t use certain evidence at trial, it doesn’t mean that a

judge will dismiss a case or that a jury will acquit the defendant. Prosecutors may have enough other evidence to convict

the defendant even without the results of the illegal search.

Plus, while prosecutors can’t use improperly obtained evidence to secure a conviction, that evidence may enter into other

areas of the trial. For instance:

• The evidence may become a factor in civil and immigration cases

• Prosecutors can use the evidence to attack the credibility of a witness under certain circumstances

• Judges may consider the evidence when determining a sentence after a conviction



Find a Consumer Protection 

Attorney Near You

Learn More: Tips to Help Protect Your Identity, Protect 

Yourself from Online Auction Fraud, Stolen Identity: 

What to Do

The FindLaw Guide to Online Fraud and Identity Theft

Follow us on

A Thomson Reuters Business

FINDLAW.COM EMPOWERS 

PEOPLE WITH TRUSTED,  

TIMELY AND INTELLIGENT  

LEGAL INFORMATION

BLOGS – FindLaw Blogs present timely news that has 

real-life implications, deliver important information 

and discuss law-related entertainment. 

FINDLAW ANSWERS – A vibrant, interactive online 

community where everyday people can ask legal 

questions and get real-time answers from legal  

professionals and others with similar experiences.

NEWS & NEWSLETTERS – Updated throughout the 

day and night and covering a wide range of legal 

topics, FindLaw.com’s News page presents current 

legal news, keeping people informed and educated.

FIND A LAWYER – An easy-to-search database 

of more than one million lawyers and law firms. It 

provides detailed information, enabling people to 

contact a qualified lawyer when they are ready.

DO-IT-YOURSELF FORMS & CONTRACTS – FindLaw.

com provides accurate legal documents for common 

legal matters. Choose from a library of easy-to-use, 

low-cost, accurate legal forms for everyday legal issues.

FINDLAW VIDEO – On FindLaw.com, you’ll find an 

online directory of more than 1,500 short videos 

dedicated exclusively to legal topics and attorney and  

law firm profiles.   

Connect With Us
FindLaw.com has an entire social media team 

dedicated to providing our users with as many 

options as possible to join, participate in, and learn 

from the FindLaw community. Some of the  social 

key channels are the following:

 

•	 FindLaw for Consumers on Facebook 

Making the law easy to access with interactive 

legal updates aimed at starting conversations, 

informing followers of their legal rights and 

providing a forum for questions and resources 

 

•	 @FindLawConsumer on Twitter 

Tweeting interesting, entertaining and  

informative legal news everyday 

Copyright © 2013 FindLaw, a Thomson Reuters business. All rights reserved. The information 

contained in this article is for informational purposes only and does not constitute legal advice.  

The use and distribution of this article is subject to the Creative Commons BY-NC-ND license, which 

can be viewed at  http://creativecommons.org/licenses/by-nc-nd/3.0/. You must attribute the article by 

providing the title of the article, FindLaw copyright notice and link to the original work. You may not 

use the article for commercial purposes and you may not alter or transform this article in any way.

HAVE A LEGAL QUESTION?

NEED TO FIND AN AFFORDABLE, 

QUALIFIED ATTORNEY?

Protect yourself, your family or  

your business with a legal plan 

or form from LegalStreet

http://consumer.findlaw.com/online-scams/?DCMP=CCX-MG-012
http://findlaw.com?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://legalblogs.findlaw.com/?DCMP=CCX-MG-012
http://answers.findlaw.com?DCMP=CCX-MG-012
http://legalnews.findlaw.com/?DCMP=CCX-MG-012
http://lawyers.findlaw.com?DCMP=CCX-MG-012
http://forms.findlaw.com/?DCMP=CCX-MG-012
http://video.findlaw.com/?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://www.facebook.com/FindLawConsumers?DCMP=CCX-MG-012
https://twitter.com/findlawconsumer?DCMP=CCX-MG-012
http://creativecommons.org/licenses/by-nc-nd/3.0/
http://findlaw.com?DCMP=CCX-MG-012
http://legalstreet.com?DCMP=LS-LPD-001

