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Arbitration: Overview

A wide var iety of processes, practices, and techniques fall within the definition of "alternative dispute resolution." Arbitra-
tion and mediation are the best known and most frequently used types of ADR, but not the only ones. Minitr ials, ear ly neu-
tral evaluations, and summary jur y tr ials are less well-known for ms of ADR. Many of these ADR techniques have little in
common except that negotiation plays a prominent role in each. Par ties to ADR procedures generally agree that a negoti-
ated settlement is wor th pursuing before investing time and money in full blown civil litigation.

Arbitration

Arbitration is the process of referr ing a dispute to an impartial intermediar y chosen by the parties who agree in advance to
abide by the arbitrator’s award that is issued after a hearing at which all parties have the opportunity to be heard. Arbitra-
tion resembles traditional civil litigation in that a neutral intermediar y hears the disputants’ arguments and imposes a final
and binding decision that is enforceable by the courts. One difference is that in arbitration the disputants elect to settle any
future disputes by arbitration before a dispute actually arises, whereas with civil litigation the judicial system is generally
chosen by a disgruntled party after a dispute has materialized. Another difference is that the disputants to an arbitration
select the intermediar y who will serve as arbitrator, whereas parties to civil litigation have little to no control over who will
preside as the judge in judicial proceedings.

Arbitration also resembles litigation in that many par ties use arbitration as a springboard to negotiation. Par ties who know
that their dispute will wind up in arbitration often fail to commence serious negotiations until shortly before or shortly after
the arbitration proceedings have begun. Frequently, negotiations will continue simultaneously with the arbitration proceed-
ings, meaning the parties’ representatives will discuss settlement outside the hearing room while the hearing itself is
underway inside. Arbitration can even expedite negotiations, since the parties know that once the arbitrator has issued a
decision, the decision is typically final and rarely appeal-able.

There are two different for ms of arbitration: private and judicial arbitration. Private arbitration is the most common for m of
ADR. Sometimes referred to as contractual arbitration, private arbitration is the product of an agreement to arbitrate
drafted by the parties who enter a relationship anticipating that disputes will arise, but who mutually desire to keep any
such disputes out of the courts. Private arbitration agreements typically identify the person who will serve as arbitrator.
The arbitrator need not be a judge or government official. Instead, the arbitrator can be a private person whom the parties
feel will have sufficient knowledge, exper ience, and equanimity to resolve a dispute in a reasonable manner. In some
states, legislation prescribes the qualifications one must satisfy to be eligible for appointment as an arbitrator.

A private arbitrator’s pow er is der ived completely from the arbitration agreement, which may also limit the issues the arbi-
trator has authority to resolve. Private arbitration agreements are supported in many states by statutes that provide for
judicial enforcement of agreements to arbitrate and arbitrator-rendered awards. How ever, statutes governing private arbi-
tration often set for th cr iter ia that must be followed before an arbitration agreement will be binding on both parties and
enforced by a cour t. If those criter ia are satisfied, a court will normally deem the arbitrator’s decision final and enforceable.
The losing party may only appeal the decision upon a showing of fraud, misrepresentation, arbitrar iness, or capr icious-
ness by the arbitrator.

Pr ivate arbitration is the primar y method of settling labor disputes between unions and employers. For example, unions
and employers almost always include an arbitration clause in their for mal negotiations, known as collective bargaining
agreements. By doing so, they agree to arbitrate future employee griev ances over wages, hours, wor king conditions, and
job security. Many real estate and insurance contracts also make arbitration the exclusive method of negotiating and
resolving certain disputes that can arise between the parties entering those types of relationships.

Judicial arbitration, sometimes called court-annexed arbitration, is a non-binding for m of arbitration, which means that any
par ty dissatisfied with the arbitrator’s decision may choose to go to trial rather than accept the decision. However, most
jur isdictions prescr ibe a specific time period within which the parties to a judicial arbitration may elect to reject the



arbitrator’s decision and go to trial. If this time period expires before either party has rejected the arbitrator’s decision, the
decision becomes final, binding, and just as enforceable as a private arbitrator’s decision.

Judicial arbitration is usually mandated by statute, cour t rule, or regulation. Many of these statutes were enacted to govern
disputes for amounts that exceed the jurisdiction of small claims court but fall short of the amount required for trial in civil
cour t. For example, in New Yor k State claims for over $3,000 and for less than $10,000 must be submitted to non-binding
judicial arbitration. NY CPLR Rule section 3405. Ten federal district courts also have mandator y programs for non-binding
judicial arbitration that are funded by Congress. For example, rule 30 of the Local Rules of Court for the U.S. Distr ict Cour t
for the Wester n Distr ict of Missouri provides that cases designated for compulsory, non-binding arbitration are those in
which the damage award could not reasonably be expected to exceed $100,000.

Because judicial arbitration is mandatory but non-binding, it often serves as a means of facilitating negotiation between
the parties to a dispute. Civil court calendars are frequently backlogged with hundreds of lawsuits. States hope that by
mandating nonbinding arbitration for certain disputes the parties will see the value of a negotiated settlement where both
par ties compromise their positions, since their positions would likely be compromised were their dispute to be resolved in
civil court. Seldom do litigants receive everything they ask for in their petitions, complaints, and answers.

Pr ivate and judicial arbitration are generally less costly and more time efficient than for mal civil litigation. It has been esti-
mated that the average arbitration takes 4 to 5 months while litigation may take sev eral years. The cost of arbitration is
minimal compared to civil trials as well, since the American Arbitration Association (AAA) charges only a nominal filing fee
and the arbitrator may even wor k without a fee to broaden his or her professional exper ience.

Mediation

Mediation is a rapidly growing ADR technique. It consists of assisted negotiations in which the disputants agree to enlist
the help of a neutral intermediar y, whose job it is to facilitate a voluntar y, mutually acceptable settlement. A mediator’s pri-
mar y function is to identify issues, explore possible bases for agreement, discuss the consequences of reaching impasse,
and encourage each party to accommodate the interests of other parties through negotiation. However, unlike arbitrators,
mediators lack the power to impose a decision on the parties if they fail to reach an agreement on their own.

Mediation is sometimes referred to as conciliation, or conciliated negotiation. However, the terms are not necessarily inter-
changeable. Conciliation focuses more on the early stages of negotiation, such as opening the channels of communica-
tion, bringing the disputants together, and identifying points of mutual agreement. Mediation focuses more on the later
stages of negotiation, explor ing weaknesses in each party’s position, investigating areas where the parties disagree but
might be inclined to compromise, and suggesting possible mutually agreeable outcomes. Conciliation and mediation typi-
cally wor k well when the disputants are involved in a long-term relationship, such as husband and wife, wholesaler and
retailer, and manufacturer and distributor, to name a few. Mediation and conciliation also wor k well for "polycentric" prob-
lems that are not easily solved by all-or-nothing solutions, as with certain antitrust suits involving a myr iad of complex
issues.

Although some jurisdictions have enacted statutes that govern mediation, most mediation proceedings are voluntar y for
both parties. Accordingly, a mediator’s influence is limited by the autonomy of the parties and their willingness to negotiate
in good faith. Thus, a mediator can go no further than the parties themselves are willing to go. Since agreements reached
by mediation bear the parties’ own imprint, however, many obser vers feel that they are more likely to be adhered to than
decisions imposed by an arbitrator or court. Disputants who participate in mediation without representation of legal coun-
sel are also more likely to adhere to settlements when the alternative is to pursue civil litigation, where attorneys fees con-
sume a significant portion of any monetar y aw ard granted to the parties.

Minitrials

A minitr ial is a process by which the attorneys for the parties present a brief version of the case to a panel, often com-
pr ised of the clients themselves and a neutral intermediar y who chairs the process. Exper t witnesses (and less frequently,
lay witnesses) may be used in presenting the case. After the presentation, the clients, nor mally top management repre-
sentatives who by now are more aware of the strengths and weaknesses of their positions, attempt to negotiate a settle-
ment of the dispute. If a negotiated settlement is not reached, the parties may allow the intermediar y to mediate the dis-
pute or render a non-binding advisory opinion regarding the likely outcome of the case were it to be tried in civil court.

Minitr ials are increasingly used by businesses to resolve large-scale disputes involving product liability questions, antitr ust
issues, billion dollar construction contracts, and mass tort or disaster litigation. The federal government also makes use of
minitr ials for disputes involving telecommunications. The Code of Federal regulations establishes procedures whereby
individuals and entities under investigation by the FCC can request a minitrial prior to commencement of more for mal
administrative proceedings. 47 CFR section 1.730.

Minitr ials are often effective because they usually result in bringing top management officials together to negotiate the
legal issues underlying a dispute. Ear ly in the negotiation process, upper management is sometimes pre-occupied by the
business side of a dispute. Minitr ials tend to shift management’s focus to the outstanding legal issues. Minitr ials also allow
businesses to share infor mation with each other and with their attorneys, providing a for um for initial face-to-face



negotiations. Management also generally prefers the time-saving, abbreviated nature of minitrials over the more time-con-
suming and costly civil-litigation alternative. Minitr ials expedite negotiations as well, by making them more realistic. Once
the parties have seen their case play out in court, even in truncated fashion, the parties are less likely to posture over less
relevant or meaningless issues.

Summar y Jury Trials

Summar y jur y tr ials are an ADR technique used primar ily in federal courts, where they provide parties with the opportunity
to "try" their cases before an advisory panel of jurors, without having to face the final and possibly adverse decision of a
regular jury in civil court. The purpose of the summary jur y tr ial is to facilitate pretrial termination of cases in which a sig-
nificant impediment to negotiation is disagreement between the attorneys or parties regarding a civil jury’s likely findings
on liability or damages in the case. Like minitr ials, summar y jur y tr ials give the parties a chance to reach a preliminary
assessment of the strengths and weaknesses of their positions and proceed with negotiations from a common starting
point, namely the advisory jur y’s findings. Both summary jur y tr ials and minitrials can ordinarily be scheduled and com-
pleted before for mal civil cases would normally reach a court’s docket.

Summar y jur y tr ials are presided over by a judge or magistrate in federal district court. A ten-member jury venire is pre-
sented to counsel for consideration. Counsel are provided with a short character profile of each juror and then given two
challenges to arrive at a final six-member jury for the proceeding. Each attorney is given one hour to describe his or her
client’s case to the jury. After counsel’s presentations, the presiding judge or magistrate delivers to the jury a brief state-
ment of the applicable law, and the jury retires to deliberate. Jur ies are encouraged to return a consensus verdict, but they
may retur n a special report that anonymously lists the view of each juror as to liability and damages. After the verdict or
special report has been returned, counsel meet with the presiding judge or magistrate to discuss the verdict and to estab-
lish a timetable for settlement negotiations. Evidentiar y and procedural rules are few and flexible.

Early Neutral Evaluation

Ear ly neutral evaluation is an infor mal process by which a neutral intermediar y is appointed to hear the facts and argu-
ments of counsel and the parties. After the hearing, the intermediar y provides an evaluation of the strengths and weak-
nesses of the parties’ positions and the parties’ potential exposure to liability for money damages. The parties, counsel,
and intermediar y then engage in discussions designed to assist the parties in identifying the agreed upon facts, isolating
the issues in dispute, locating areas in which further investigation would be useful, and devising a plan to streamline the
investigative process. Settlement negotiations and mediation may follow, but only if the parties desire. In some jurisdic-
tions, ear ly neutral evaluation is a court-ordered ADR technique. How ever, even in these jurisdictions the parties are given
the option of hiring their own neutral intermediar y or having the court appoint one.

The objective of ear ly neutral evaluation is to obtain an early assessment of the parties’ dispute by a credible outsider who
has no interest in the outcome of the dispute but who has sufficient knowledge and exper ience to sift through the facts
and issues and find the ground shared by the parties and the ground separating them. Much like in the other for ms of
ADR, the success of early neutral evaluation depends largely on the disputants’ faith in the neutral intermediar y. It also
depends in large part on the disputants’ willingness to compromise and settle the dispute. Successful early neutral evalu-
ations can lead directly to meaningful negotiations.

Conclusion: Negotiation, ADR, and Civil Litigation

The procedures and techniques discussed above are the most commonly employed methods of ADR. Negotiation plays
an important role in each method, either primar ily or secondarily. How ever, there are countless other ADR methods, many
of which modify or combine the above methods. For example, it is not uncommon for disputants to begin negotiations with
ear ly neutral evaluation and then move to nonbinding mediation. If mediation fails, the parties may proceed with binding
arbitration. The goal with each type of ADR is for the parties to find the most effective way of resolving their dispute with-
out resorting to litigation. The process has been criticized as a waste of time by some legal observers who believe that the
same time could be spent pursuing the claims in civil court, where negotiation also plays a prominent role and litigants are
protected by a panoply of for mal rights, procedures, and rules. But many par ticipants in unsuccessful ADR proceedings
believe it is useful to determine that their disputes are not amenable to a negotiated settlement before commencing a law-
suit.

Despite its success over the past three decades, ADR is not the appropriate choice for all disputants or all legal disputes.
Many individuals and entities still resist ADR because it lacks the substantive, procedural, and evidentiar y protections
available in for mal civil litigation. For example, par ties to ADR typically waive their rights to object to evidence that might
be deemed inadmissible under the rules of court. Hearsay evidence is a common example of evidence that is considered
by the parties and intermediar ies in ADR for ums but that is generally excluded from civil trials. If a disputant believes that
he or she would be sacrificing too many rights and protections by waiving the for malities of civil litigation, ADR will not be
the appropriate method of dispute resolution.
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